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This document can be considered as supplementary coding information alongside the official coding manual, reflecting clarifications of existing rules and new decisions made by the scale developers since the release of the latest coding manual. 

	?
	Sexsomnia: Should people who claim they were asleep when they committed illegal sexual acts be scored on Static-99R/Static-2002R?




Unless they meet the narrow exceptions described below, individuals who claim they were asleep when committing sexual offences are considered to meet the sampling frame of the STATIC risk measures. Individuals charged with sexual offences have strong incentives to explain their transgressions in ways that reduce their culpability.  Furthermore, the states of being awake and being asleep are not fully distinct.  Sleepwalking is a form of partial sleep, and it is not uncommon for cognitive impairment through substances, fatigue, and illness to lead to poorly considered actions committed while in trance-like states. Such cases would be scored and interpreted as usual, provided that the persons were charged (Static-99R) or convicted (Static-2002R) of a qualifying sexual offence. 

There is, however, a narrowly defined form of automatism that would disqualify individuals from the sampling frame of the STATIC measures.  In Canada, a successful defense of automatism would result in a full acquittal, that is, the person would have a charge, but no conviction, nor would they be subject to any constraints based on forensic mental health legislation.  These individuals would not be scored on Static-99R.  Sexsomnia could potentially result in a full acquittal due to automatism; however, we are not familiar with an actual case of this type. If the accused raised the defense of automatism but was convicted nonetheless, the STATIC measures would apply as usual. If the accused raised the defense of automatism and was not convicted for any other reason (e.g., victim failed to appear), Static-99R would be scored as usual (Static-2002R would not be scored because there was no conviction). 

For people diagnosed with a sleep disorder and found not criminally responsible due to mental illness (also called not guilty by reason of insanity in some jurisdictions), the STATIC measures would be scored as usual unless there was clear and convincing evidence that sexual transgressions could be fully explained by the sleep disorder.  This requires an affirmative judgement by the evaluator.  If the evaluator is unable to make this determination based on the available evidence, the STATIC measures should be scored as usual.   

Sexsomnia is mentioned as an associated feature of Non-Rapid Eye Movement Sleep Arousal Disorders in the American Psychiatric Association’s (2022) Diagnostic and statistical manual of mental disorders (5th ed.; text revision): DSM-5-TR.  It is listed as a “specialized” form of sleepwalking. A diagnosis of a sleep disorder is not sufficient to exempt people from criminal responsibility for sexual crimes. Evaluators must weigh the evidence for sexsomnia against other potential explanations. The following are some factors worth considering:

A) The clarity, severity, and duration of the sleep disorder diagnosis.  For example, did the person have a diagnosis of Non-Rapid Eye Movement Sleep Arousal Disorder 

before the current charges? Does the person have non-sexual forms of sleep walking?
B) Risk and protective factors for sexual offending. For example, the person could be scored on STABLE-2007 or the SAPROF-SO. 
C) Were there other factors present that could have impaired judgement and induced trance-like states (e.g., substance use, illness)?
D) Did the offender make conscious choices or seemingly irrelevant decisions that facilitated sexual offending?  For example, did the offender decide to share a bed with the victim? Did the sexual transgressions only occur when potential witnesses were gone?  
E) Did the offence behaviour include bizarre or disorganized behaviours, which were inconsistent with the person’s usual waking behaviours. 

If after considering the above factors and other relevant information, the evaluator decides that there is clear and convincing evidence that the sexual transgressions could be fully attributed to a sleep disorder, the STATIC measures should not be scored. Conversely, if the evaluator decide to score the STATIC measures, the results should be interpreted with the necessary caution given that there would have been very few persons diagnosed with sexsomnia in the development samples.  
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